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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Parties and Amici

Except for the following, all parties, intervenors, and amici appearing before
this Court are listed in the Corrected Joint Brief of Appellants, dated May 3, 2005.

1. Supplemental Amicus Curiae Brief Of The Oregon Federal Public
Defender Habeas Corpus Counsel In Support Of Petitioners’/Appellants’
Position On The Significance Of The Military Commissions Act Of
2006; and

2. Brief Of Amici Curiae Retired Federal Judges In Support Of Petitioners’
Supplemental Brief Regarding The Military Commissions Act Of 2006.
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Petitioners Boumediene, Nechla, Boudella, Bensayah, Ait Idir, Lahmar (the
Boumediene Petitioners) and Khalid (together Petitioners) submit this brief
pursuant to this Court’s October 18, 2006 order.

STATUTES AND REGULATIONS

The relevant provisions of the Military Commissions Act of 2006, Pub. L.
No. 109-366, 120 Stat. 2600 (MCA), are set forth in the addendum to this brief.
Other relevant statutory provisions are set forth in the addenda to the Boumediéne
Petitioners’ corrected brief on the merits and the Government’s supplemental brief
regarding the DTA.

SUMMARY OF ARGUMENT

The MCA does not affect Petitioners’ appeal with respect to either
jurisdiction or merits. MCA section 7(b) lacks the requisite “clear statement” to
repeal jurisdiction in pending habeas cases. See infra Part 1.

If the MCA repealed habeas, it would violate the Suspension Clause because
its only substitute for habeas is review of CSRT decisions in this Court under
section 1005(e)(2) of the Detainee Treatment Act of 2005 (DTA), a procedure that
(as construed by the Government) is manifestly inadequate when compared to the
core protections that habeas corpus provided in 1789. See infra Part IL.

The Govermnment lacks statutory authority to imprison the Boumediene

Petitioners indefinitely. They have not been charged with any offense triable by

LS1IDOCS 5912932y
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any military commission, court martial, or court. The MCA does not grant
authority to detain persons indefinitely without charge. See infra Part 11!

ARGUMENT

Although this brief discusses the “Military Commissions Act,” this case
does mot involve military commissions. The Government claims the right to
imprison the Boumediene Petitioners indefinitely without ever charging or trying
them. For centuries, the writ of habeas corpus has éhielded individuéls against
such arbitrary detention by requiring the Government to establish the legal and
factual basis for confinement before a neutral judicial decision-maker.

The Framers were only too familiar with government attempts to hide unjust
imprisonment and mistreatment from public view. They therefore directed that,
except in circumstances not present here, persons imprisoned without charge must
retain the right to obtain a court inquiry into the factual and legal bases for their
imprisonment. The Government seeks nothing less than to replace habeas with a
review process that places the Court wholly at the mercy of a “record” constructed
by the Government and precludes the Boumediene Petitioners from presenting
evidence demonstrating the unlawfulness of their imprisonment. No common law
court before 1789, and certainly not the Framers, would have countenanced such a

procedure in the case of a person imprisoned by the King without charge. And

! Petitioners incorporate by reference the arguments made in the brief of Petitioner-
Appellees Al Odah, ef al,, in Nos. 05-5064, 05-5095 through 05-5116.

-2
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neither the MCA nor the Suspension Clause permits this Court to ignore the merits
of Petitioners’ appeal.

L THE MCA DPOES NOT REPEAL HABEAS JURISDEICTION IN
PENDING CASES

Longstanding rules of construction dictate that the MCA does not repeal
habeas jurisdiction in pending cases. First, “Congress must articulate specific and
unambiguous statutory directives to effect a repeal” of habeas jurisdiction. INS v.
St. Cyr, 533 U.S. 289, 299 (2001); ¢f Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2764
(2006) (stating that a statute will not be held to revoke the Supreme Court’s habeas
jurisdiction “absent an unmistakably clear statement to the contrary” (emphasis
added)). Second, “a negative inference may be drawn from the exclusion of
language from one statutory provision that is included in other provisions of the
same statute.” Hamdan, 126 S. Ct. at 2765. Third, a statute that would
retroactively alter a party’s rights in a pending case “does not govern absent clear
congressional intent favoring such a result.” Jd (quoting Landgraf v. USI Film
Prods., 511 U.S. 244, 280 (1994)). And fourth, the Court should aveid construing
the MCA in a manner that would give rise to “substantial constitutional questions.”
St. Cyr, 533 U.S. at 300, see also id. at 326.

Section 7(a) purports to strip jurisdiction over two distinct categories of
cases: (1) “an application for a writ of habeas corpus” filed by or on behalf of

certain aliens, 28 U.S.C. § 2241(e)(1); and (2) “any other action against the United

-3 -
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States or its agents relating to any aspect of the detention, transfer, z‘reatmént, trial,
or conditions of confinement” of such an alien, id. § 2241(e}(2) (emphasis added).

Section 7(b), which sets out the “effective date” of section 7(a), provides
only that section 7(a) applies to pending cases that are in the second category—
cases “which relate to any aspect of the detention, transfer, treatment, trial, or
conditions of detention of an alien detained by the United States since September
11, 2001.” MCA § ’7(b) (emphasis ‘added). The MCA does not provide-—much
less contain an “unmistakably clear statement”—that section 7(a) repeals
jurisdiction in habeas cases pending on the date of enactment.”

St. Cyr disposes of any argument that the MCA repealed jurisdiction over
pending habeas cases. St. Cyr confirmed that Congress must express itself with
clarity and precision to repeal habeas jurisdiction, and that habeas jurisdiction must
remain in “‘any cases not plainly excepted by law.”” St Cyr, 533 U.S. at 298
(quoting Ex parte Yerger, 75 U.S. (8 Wall.) 85, 102 (1869)) (emphasis added).
There, a section entitled “Elimination of Custody Review by Habeas Corpus” did
not repeal habeas jurisdiction because the operative text of the statute did not

specifically mention habeas. Id. at 308-310. Section 7(b), which likewise does not

> The fact that section 7(b) states that section 7(a) “shall take effect on the date of
the enactment of this Act” has no bearing on whether the MCA applies
retroactively. See Landgraf, 511 U.S. at 257 (“A statement that a statute will
become effective on a certain date does not even arguably suggest that it has any
application to conduct that occurred at an earlier date.”).
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