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CERTIFICATE AS TO PARTIES, AMICI, RULINGS, AND RELATED CASES

Petitioners do not have a list of the amici appearing on behalf of the Federal Parties in
this Court, and the previous supplemenial briefs of the Federal Parties did not contain such a list.

Otherwise, all parties and amici who previously appeared in the district court and in this
Court are listed in the Opening Brief for the United States ef o/ as well as the Guantanamo
Detainees’ Corrected Second Supplemental Brief Addressing the Effect of the Detainee

Treatment Act of 2005 on this Court’s Jurisdiction Over the Pending Appeals (March 10, 2006),

except:

o Brief of Amici Curiae Retired Federal Jurists in Support of Petitioners® Supplemental
Brief Regarding the Military Commissions Act of 2006.

° Supplemental Amicus Curiae Brief of the Oregon Federal Public Defender Habeas

Corpus Counsel in Support of Petitioners’/Appellants’ Position on the Significance of the
Military Commission Act of 2006.

References to the rulings at issue appear in the Opening Brief for the United States ef 4.
A statement indicating which of the cases on review were previously before this Court and the
names and numbers of related cases currently pending in this Court or the district court appears

in the Opening Brief for the United States et al.
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INTRODUCTION AND SUMMARY

On October 17, 2006, the President signed into law the Military Commissions Act of
2006, Pub. L. No. 109-366, 120 Stat. 2600 (the “MCA™). The government contends that the
MCA strips this Court and the district court of jurisdiction over petitioners’ pending habeas
cases.! This Court, however, need not decide the profound constitutional questions that would
arise if the government were correct because the MCA, by its terms, does not revoke jurisdiction
over applications for habeas corpus that were pending in court when the statute was enacted.

As the government has pointed out,” the MCA distinguishes between two categories of
cases: (1) “application|s] for a writ of habeas corpus” and (2) “other action[s]” that relate “to any
aspect of the detention, transfer, treatment, trial, or conditions of confinement” of aliens
determined by the United States to have been properly detained as enemy combatants. The
MCA applies its jurisdiction-stripping provision only to pending cases in the latter category.
Accordingly, the MCA does not affect the Court’s jurisdiction to hear and decide the present
habeas cases, all of which were pending when the MCA was enacted. The Court should
prompily affirm Judge Green’s denial of the government’s motion to dismiss these cases and, at
iong last, allow the district cowust to decide “the merits of petitioners’ claimns™ as mandated by the
Supreme Court. Rasul v. Bush, 542 U.S. 466, 485 (2004).

A contrary reading of the MCA would render the statute unconstitutional. Congress may
suspend the privilege of the writ of habeas corpus only in cases of “rebellion” or “invasion.”
U.S. Const. art. 1, § 9, cl. 2. Congress is otherwise simply without power to do so. Congress

may substitute another remedy for habeas but only if that substitute is “commensurate” in scope

' See Letter from Counsel for Respondents to the Court, dated October 17, 2006, submitted pursuant to
Fed. R. App. P. 28(j).
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